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have some lesser or different role. In rejecting this point
of view, it must be noted that the quoted text of paragraph
1 of Article 22 does not say “all the securities” or even
“the securities”, which would have the same meaning...It
surely was not ultra vires the Council to confirm the
inclusion in the Mandate of Article 7 with its two
safeguards—one requiring the Council’s consent to any
modification and the other providing for recourse to the
Permanent Court of International Justice.”™

Comments

Judge Koretsky pointed out that on account of the
unanimity rule attaching to a decision by the League Council,
the vote of a Mandatory became a deciding one inasmuch as
the latter could veto any decision by the Council ; and that,
due to the said rule, settlement of disputes relating to Man-
date in the Council was found to be difficult. According to
Judge Wellington Koo, the authors of the mandates system could
not be sure “on their part that every mandatory could always be
relied upon to show an identity of views with the Council on
a given matter relating to the particular mandate, or to mani-
fest a never failing spirit of accommodation to yield to the views
of the Council in the interests of the peoples of the territories
under mandate.” In order to make the settlement of disputes
possible in such a contingency and (in the words of Judge Koret-
sky) thinking “‘that it would sometimes be more convenient to
turn a dispute relating to the interpretation or the application
of the provisions of the Mandate into the channel of calm
judicial consideration”, they introduced an adjudication clause
providing for the right of a League Member to have recourse
to the Permanent Court of [nternational Justice for adjudication
by that Court of a dispute of the aforesaid nature.

The Court, in its 1962 Judgment, regarded the judicial
protection of the sacred trust to be ‘an essential feature of

74 South West Africa (second phase) Judgment, 1966, pp. 396-397.
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the Mandates System.” It expressed the view that while
administrative supervision by the League of the performance
of the trust towards the peoples of the mandated territories
constituted the normal security, the judicial control and super-
vision by the Court served as the final bulwark of protection
of the interests of these peoples and against possible abuse or
breaches of the trust by the mandatory Powers. Judge Tanaka
expressed the view that the supervision of the Mandate by
the League Council and judicial protection of the Mandate by
the Court were not contradictory to each other ; that the
Council supervised the policies and administration of the Man-
datory, while the Court dealt with the legal aspects of the
mandate ; that they cannot be substituted the one for the other;
and that “the one cannot be regarded as exercising appellate
‘urisdiction over the other.”

Judge van Wyk emphasized the fact that the Covenant
nowhere mentioned anything about the judicial protection of the
sacred trust, and doubted whether the Court had bzen intended
to fulfil the special role given to it in the Mandates in regard
to such protection. However, Judge Jessup expressed the view
that the fact that the Covenant does not mention the judicial
protection, which was ultimately provided by Article 7(2) of the
Mandate, does not mean that the same is not one of the ‘secu=~
rities for the performance of the trust” or has “some lesser or
different role.” He pointed out that paragraph 1 of Article 22
of the Covenant does not say “all the securities”, and as such
it “surely was not ultra vires the Council to confirm the inclu-
sion in the Mandate of Article 7 with its two safeguards—one
requiring the Council’s consent to any modification, and the
other providing for recourse to the Permanent Court of Interna-
tional Justice.” (See Annexures I and 11 to this Study).

Judge Wellington Koo pointed out that the judicial pro-
tection of the interests of the inhabitants of the mandated
territories was sought to be accomplished by conferring a right
on the individual members of the League to have recourse to
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the Court in matters relating to the interpretation or application
of the provisions of the mandate. The Court, in its 1950 Advi-
sory Opinion, also referred to the said right of each member of
the League, who could assert the same against a Mandatory by
invoking the jurisdictional clause of the mandate agreement.
Judge Tanaka referred to the argument that the League Members
had no such right, nor did the Court had the jurisdiction to deal
with such matters inasmuch as the supervision of the Mandates
System belonged to the League Councjl alone, and at present
belongs to the United Nations alone.

In this connection the Court, in its 1962 Judgment, and
Judge Koretsky in his dissenting opinion to the 1966 Judgment,
pointed out that the League as well as the Council lacked capa-
city to bring an action against a Mandatory in the Court and to
invoke the judicial protection of the trust ; and that the task of
impleading the Mandatory before the Court for the purpose of
protecting the trust judicially, was accomplished through the
instrumentality of conferring the right to bring disputes con-
cerning mandates before the Court on the individual League
Members. According to the Court, “it was the most reliable
procedure of ensuring protection by the Court, whatever might
happen to or arise from the machinery of administrative
supervision.” The same method was utilized for “enforcing
certain stipulations of the treaties concerning the protection of
racial, religious, etc., minorities.” Richard A. Falk points out
that the aforesaid *“‘construction of the mandates system is clear-
ly repudiated by the Court in 1966 ; the requirement of unani-
mity in League voting is relied upon in the latter decision to
demonstrate the intention to avoid the judicial creation of legal
obligations binding on the Mandatory whereas in 1962 this same
voting requirement was, as we have seen, invoked to establish
the necessity for vesting judicial protection in the Members of
the League.””?8

75 In his article on “The South West Africa Cases”, International Orga=
nisation, Vol. XXI, No, I, Winter 1967, p. 12.
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Giving reasons for the obligation to submit to adjudica-
tion being cast upon the Nandatory alone and not upon the
League Memboers as well, the Court in its 1966 Judgment, point-
ed out that the earlier versions of the jurisdictional clause had
postulated such obligation equally upon the Mandatory and any
other Leaguz Member, and sought to enable the Mandatory to
come before the Court as a plaintiff. However, it was later
realized that an obligation to submit to adjudication could not
be cast upon the League Members without their consent, and
consequently the jurisdiction of the Court, under the clause, was
confined to the disputes relating to mandates brought against
the Mandatory by any mamber of the Leagus.

5. Role of League Members vis-a-vis the Mandates System
1950 Advisory Opinion

“These obligations (of the Mandatory) have one point
in common. FEach Member of the League had a legal
interest, vis-a-vis the Mandatory Power, in matters ‘relat-
ing to the interpretation or the application of the provi-
sions of the Mandate’ ; and had a legal right to assert its
interest against the Union by invoking the compulsory
jurisdiction of the Permanent Court (Article 7 of the
Mandate Agreement). Further, each member, at the time
of dissolution, had substantive legal rights against the
Union in respect of the Mandate.”™®

1966 Judgment

“Accordingly, viewing the matter in the light of the
relevant texts and instruments, and having regard to the
structure of the League, within the framework of which
the mandates system functioned, the Court considers that
even in the time of the League, even as members of the

Be———_

76 International Status of South West Africa, Advisory Opinion : 1.C.J.
Reports 1950, p. 165.
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League when that organization still existed, the Applicants
did no't, in their individual capacity as States, possess any
separate self-contained right which they could assert,
independently of, or additionally to, the right of the
League, in the pursuit of its collective institutional activity,
to require the due performance of the Mandate in dis-
charge of the ‘sacred trust’. This right was vested exclu-
sively in the League, and was exercised through its
competent organs. Each member of the League could
share in its collective, institutional exercise by the League,
through their participation in the work of its organs, and
to the extent that thesc organs themselves were empower-
ed under the mandates system to act. By their right
to activate these organs (of which they made full use),
they could procure consideration of mandate questions as
of other matters within the sphere of action of the League.
But no right was reserved to them, individually as States,
and independently of their participation in the institu-
tional activities of the League, as component parts of it,
to claim in their own name,—still less as agents authorized
to represent the League,—the right to investigate the sac-
red trust,—to set themselves upon as separate custodians
of the various mandates. This was the role of the League
organs.

“To put this conclusion in another way, the position
was that under the mandates system, and within the gene-
ral framework of the League system, the various manda-
tories were responsible for their conduct of the mandates
solely to the League—in particular to its Council—and
were not additionally and separately responsible to each
and every individual State member of the League. If the
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for explanations or justifications of its administration, and
generally to exact from the mandatory the due perfor-
mance of its mandate, according to the view which that
State might individually take as to what was required for
the purpose.”””?

Separate opinion

JUDGE VAN WYK

... There is in any event no evidence to be found
anywhere to support the statement that the rights and
duties of ensuring performance were in addition to
the rights and duties of the organs of the League—confer-
red on all the members of the League. It follows that the
suggestion that individual members of the League were
given powers of administrative supervision over the man-
datorics is unfounded...... =03

Dissenting opinions

JUDGE WELLINGTON KOO

“In other words the legal right or interest of the
League Members individually as well as collectively
through the Assembly of the League in the observance of
the mandates by the mandatories originated with and in-
herent in the mandates system, as has been demonstra-
ted above, and an adjudication clause was inserted in each
mandate not to confer this right orinterest, whichis already
necessarily implied in Article 22 of the Covenant and in
the mandate agreement, but to bear testimony to its pos-
session by the League Members and to enable them, if
need be, to invoke, in the last resort, judicial protection of
the sacred trust,””

latter had been given a legal right or interest on an indivi-
dual “State” basis, this would have meant that each
member of the League, independently of the Council or
other competent League organ, could have addressed itsell -
directly to every mandatory, for the purpose of calling

e

11 South West Africa (second phase) Judgment, 1966, pp. 28-29.
18 Ibid., p. 73.

79 Ibid., p. 219.
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JUDGE TANAKA

“The interest which the member States of the League
possess regarding the proper administration of the manda-
ted territory by the Mandatory is possessed by Members
of the League individually, but it is vested with a corpo-
rate character. Each Member of the League has this kind
of interest as a Member of the League, that is to say, in
the capacity of an organ of the League which is destined
to carry out a function of the League.”s?

JUDGE JESSUP

“It is not always easy to distinguish between actions
of the League or its organs as corporate bodies and ac-
tions of the States which composed the League. I am
not concerned here to reach a conclusion whether the
League of Nations had separate international juridical
personality but I am concerned with a realistic appraisal
of its activities as an organization. In connection with the
problems here under discussion, importance must be
attached to the views and attitudes of Governments and
their spokesmen in the nineteen-twenties. One may take
as a back-drop certain statements in 1923 and 1924 by one
of the great proponents of the League, Lord Robert
Cecil :

“From a constitutional point of view, the League
of Nations was nothing but the Governments which
composed it.” (League of Nations, Official Journal,
1923, p. 938).

“The League was not a super-national organiza-
tion ; it was nothing more than the Governments
represented in its Council and at its Assembly——

80 South West Africa (second phase) Judgment, 1966, p. 262.
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Influence could therefore never be usefully exerted on
the League as a corporate body, but only on the in-
dividual Governments which composed it.”” (/bid.,
1924, p. 329-330). “——he was a little afraid of any
proposals which might have the effect of transform-
ing the Council into a body seeking to achieve the
suppression of slavery by its own initiative. The
Council had been created solely for the purpose of
enabling Governments to cooperate and to assist them
whenever necessary.” (Ibid., p. 331)%

Comments

The Court, in its 1966 Judgment, expressed the view that
the supervision of the mandate belonged to the League Council;
that the League members took part in the same only through
their participation in the work of the Council in connection
with mandate affairs ; and that they possessed no right to require
due performance by the Mandatory, of the trust, independent
of, or in addition to, that of the Council. It also emphasized
that a grant of any such right to the individual Members of the
League “would have meant that each member of the League,
independently of the Council or other competent League organ,
could address itself directly to every mandatory, for the purpose
of calling for explanations or justifications of its administration,
and generally to exact from the mandatory the due perfor-
mance of its mandate, according to the view which that
State might individually take as to what was required for the
purpose.” Judge van Wyk found that there was no evidence
to support the view that individual League members had a
right, independent of the League or its organs, to ensure due
performance of the mandate and any suggestion that they had
a right to any supervision over the mandate was unfounded.

However, according to Judge Jessup, it was not easy
to distinguish between the actions of the organs of the League

81 South West Africa (secand phase) Judgment, 1966, p. 390.
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as corporate bodies and those of the individual League mem-
bers, in so far as a realistic appraisal of the activities of the
League are concerned. He quoted Lord Robert Cecil, who 1966 Judgment

was of the view that the League, from a constitutional point Dissenting opinions

6. Modification of the terms of the mandate

of view, was nothing but its Member States and that “influence
could therefore never be usefully exerted on the League as
a corporate body, but only on the individual Governments
which composed it.” Judge Tanaka expressed the view that
the League Members individually were the organs of the League
destined to carry out its functions and possessed the legal
interest in the proper administration of the mandate though
the same was vested with a corporate character.” Further, the
Court, inits 1950 Advisory Opinion, emphasized the legal
right of each League Mz2mbar in matters “relating to the inter-
pretation or the application of the provisions of the Mandate”,
which was asserted “against the Union by invoking the
compulsory jurisdiction of the Permanent Court (Article 7 of
the Mandate Agreement—see Annexure 1I to this Study.) The
Court, as well as Judge Wellington Koo in his dissenting
opinion to the 1966 Judgment, also emphasized the individual and
collective substantive legal rights of the League Members in the
observance of the mandate by the mandatory—the collective
ones being exercised through the League organs. According
to Judge Koo “the adjudication clause was inserted in each
mandate not to confer this right or interest——but to bear
testimony to its possession by the League Members and to
enable them, if need be, to invoke in the last resort, judicial
protection of the sacred trust.”’

Further, as has also bezen noted in the previous item
of this Chapter, the League or its Council could not appear
as a party before the Court, and as such the task of adjudi-
cation of a dispute relating to a mandate, was sought to be
accomplished by enabling the League Members to bring any
such dispute before the Court, and to act thereby as an instru-
mentality of thejudicial protection of the mandate.

JUDGE JESSUP

“The original Milner draft for ‘C’ mandates conta-
ined provisions about slavery, forced labour, control of
arms traffic, alcoholic beverages, military service and
fortifications, but nothing on the requisite consent of
the Council of the League for modification of the terms

of the mandate...

«The second meeting of the Commission was on 8
July...... Thus, Colonel House suggested inserting in the
‘C* draft, Article 14 of his ‘B’ draft which, in expanded
form, deals with the necessity for the consent of the
Council to any changes, as is now recorded in paragraph
1 of Article 7 of the South West Africa ‘C’ mandate.”®

JUDGE PADILLA NERVO

“The Union has no competence to modify unila-
terally the international status of the territory, as is
shown by Article 7 of the Mandate. The competence to
determine and modify the international status of South
West Africa rests with the Government of South Africa
acting with the consent of the United Nations.’*83

Comments

Judge Jessup has pointed out that the original Milner
draft for ‘C’ mandates did not contain a provision concerning
the procedure of modification of the mandate agreement, and
that, at the meeting of the Commission on July 8, 1919,
Colonel House introduced a clause, based on Article 14 of

82 South West Africa (second phase) Judgment 1966, pp. 356-357.
83 Ibid., p. 460.
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CHAPTER 1V

SURVIVAL OF THE MANDATE AND OF
ADMINISTRATIVE SUPERVISION AND

10.

11,

13.

JUDICIAL CONTROL OVER THE MAN-
DATED TERRITORY ON DISSOLUTION

OF THE LEAGUE

The controversy.

Whether the mandate was deemed to be a contract or
an international institution ?

Other bases of the controvesy.

The controversy examined in the light of original terms of
the mandate.

The controversy examined in the light of events immedia-
tely preceding dissolution of the League.

The controversy examined in the [light of the provisions of
the U. N. Charter.

The controversy examined in the light of the proceedings
of the United Nations.

Legal position of other mandates and agreements similar
to mandates.

Respondent’s contention would forfeit its right to admi-
nister the territory.

Whether there is an obligation of the mandatory to submit
annual reports to the United Nations ?

Respondent’s obligation to transmit petitions to the United
Nations.
Whether the jurisdictional clause survived the dissolution

of Permanent Court of International Justice ?

Conclusions.,
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1. The Controversy
1950 Advisory Opinion

“that South West Africa is a territory under the
international Mandate assumed by the Union of South
Africa on December 17, 1920 ;

“that the Union of South Africa continues to have
the international obligations stated in Article 22 of the
Covenant of the League of Nations and in the Mandate
for South West Africa as well as the obligation {o transmit
petitions from the inhabitants of that Territory, the super-
visory functions to be exercised by the United Nations,
to which the annual reports and the petitions are to be
submitted, and the reference to the Permanent Court of
International Justice to be replaced by a reference to the
International Court of Justice, in accordance with Article
7 of the Mandate and Article 37 of the Statufe of the
Court.™™?

Separate opinion
JUDGE READ

¢...The disappearance of the obligations included in
the first and the second classes would bring the Mandates
System to an end. The disappearance of the regime of
report, accountability, supervision and wmodification,
through the Council and the Permanent Mandates Com-
mission, might weaken the Mandates System ; but it
would not bring it toan end. As a matter of fact, the
record shows that the paralysis of those agencies during
six war years had no detrimental effect upon the mainte-
nance of the well-being and development of the peoples.”?

1 International Status of South West Africa, Adyisory Opinion, 1.C.J.
Reports 1950, at p. 143,

2 Ibid., at p. 165.
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1962 Judgment

i ing opinion
e SIR PERCY SPENDER AND

SIR GERALD FITZMAURICE i
« we think that the view expressed by the. C-OL;‘l't "1
it 19.5.6 opinion, to the effect that the supervisory unc
ltisons of the former League Council pass'cd to the Asrser.r;e
bly of the United Nations which was entitled to exercl
them was definitely wrong.”™?

Judgment
" JUDGE VAN WYK

«_.On the dissolution of the League....c.ithcr t.hclwl(’;.c;:e
Mand:llte lapsed or at least those provisions, Incil ing
: i ague
Article 7, which depended on the existence of the Leagu

ceased to apply...”™?
And =

«It has been submitted that some passa‘gus in the
nt of the Court in South West Africa Cases,

2 g

Judgme
1.C.J. ul '
the Court’s majority opinion of 1950 in r.or i i
transfer to the United Nations of the supervisory 4
of the League in respect of Mandates. (;l'h;:re. drcr,ess'lon
e dinoe (o this effect, and the Impres

ever, N0 €Xpress findings Kb gt
oained from the Judgment as & whole 1S thd:j a:l fi e
3 r . ~ . ; la ;
possi -+ e was deliberately avoided, an

bssible this issue was de / an e
r()f(urt did not intend expressing any opinion there

0

about...”™

issenting opinions
= JUDGE TANAKA

« _All claims and complaints of the Appllvlca?ts,
‘ i fati b ation
being concerned with the interpretation and applic
rest Afric jections gme 1.C.J.
3 S ;h—li’esl Africa Cases, Preliminary Objections, Judgment,
RO(;;)()rtS 1962, at p. 532, footnote 2. e e
4 South West Africa (set‘ond phase) Judgment, 3

5 Ibid., at p. 134.
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of the Mandate, are based on the continual existence of
the Mandate; consequently, if its existence could not be
proved, they would necessarily fall away.

“The Applicants’ Final Submissions Nos. 1 and 2
deal with the matter of the survival of the Mandate.
Submission No. 1 reads as follows :

“South West Africa is a territory under the
Mandate conferred upon His Britannic Majesty by
the Principal Allied and Associated Powers, to be
exercised on his behalf by the Government of the
Union of South Africa, accepled by His Britannic
Majesty for and on behalf of the Government of the
Union of South Africa, and confirmed by the Council
of the League of Nations on December 17, 1920.”

“By Submission No. 1, the Applicants define the
international status of the Territory of South West Africa
and contend that this status is not merely an historical
fact, but continues to the present time.

“By Submission No. 2, the Applicants further contend
the continuation of the international obligations of the
Respondent as Mandatory. 1t reads as follows :

“Respondent continues to have the international
obligations stated in Article 22 of the Covenant of
the League of Nations and in the Mandate for South
West Africa as well as the obligations to transmit
petitions from the inhabitants of that Territory, the
supervisory functions to be exercised by the United
Nations, to which the annual reports and petitions
are to be submitted.”

“The Respondent’s final submissions (C.R. 65/95,
pp- 53-54) which are the same as set forth in the Counter-
Memorial, Book 1, page 6, and the Rejoinder Volume 11,
page 483, particularly contend in regard to the question

of the lapse Of otherw

tion of t

6 South West Africa (second phase) Judgment, 19
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ise of the Mandate on the dissolu-
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: e b el
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thereunder.

: e in the event
2. Inthe alternative to (1) above, and ‘muCh i
‘ of it being held that the Mandat.e as su i
nued in existence despite the dissolution
League of Nations :

| a2l
(a) Relative 10 Applicants Submissions Nos

and 8,

that Respondent’s former obligatlonsd Ltl:iirb ::i
Mandate to report and account to.. aI; o
to the supervision of, the Counc.l} o1 t.xon iy
of Nations, lapsed upon the dissoluti

,!u
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JUDGE JESSUP
f 21st December
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- i U [~
1962, it rejects the Applicants claims in lt.mmeThe C;())urt
e 1o on the real ments.

Judes itself from passing ; B
iherefore has not decided, as Respondum. subru e
the whole Mandate for South West 1‘-\fr1c111 td;}): et

1 i and that Re

i i > League of Nations 2 . 1
dissolution of the s b =
in consequence thereof, subjec \

reversing its Judgment ©

i no longer
is, u
obligations thercunder.
-1ed. as submitted by
ot decided, as su
«Fyrther the Court has n 1 :
i t in the alternative, that the Mandatory

g count and to submit to

former obligations to report, to ac

e

66, at pp. 263-264.
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supervision had lapscd upon the dissolution of the League
of Nations."?

Comments

Judge Tanaka, in his dissenting opinion to the 1966 Judg-
ment, expressed the view that all the claims of Applicants were
dependent upon the question of survival of the Mandate on dis-
solution of the League, and the same would fall to the ground,
in case such survival were not established. Justice M.
Hidayatullah of the Supreme Court of India also expressed
the view that in “the Judgment of the Court two questions

were stated to go to the root of the matter : first, whether the
Mandate still subsisted...”"®

As regards the said question, the Applicants contended
that the Mandate survived; that the international status of the
territory continued after dissolution of the League; and that the
Union of South Africa continued to be under international obliga-
tions stated in the Covenant and the Mandate. On the other
hand, the Respondent contended that the whole Mandate had
lapsed on the dissolution of the League; and that the Respon-
dent was no longer subject to any obligations under the same.
It may be remarked here that in its 1966 Judgment the Court
did not express any specific view on the subject, but its treat-
ment of the case discloses that it proceeded on the assumption
of survival of the Mandate. Judge Jessup has expressed the

view that the Court did not decide the question and the Res-
pondent’s contention.

In its 1950 Advisory Opinion the Court found that South
West Africa continues to be a territory under the Mandate; and
that “South Africa continues to have international obligations

stated in Article 22 of the Covenant of the League of Nations
and in the Mandate.”

Judge Read, in his separate opinion,

7 South West Africa (second phase) Judgment, 1966, at pp. 330-331.
8 In his book on The South West Africa Case, at p. 38.
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tely wrong.” Judge van Wyk, in his separate opinion to the
1966 Judgment, did not agree with the view that in its 1962
Judgment the Court supported its aforesaid finding in 1950,
and was of the view that, in 1962, the Court made no express
findings on the question and deliberately avoided the issue
inasmuch as it *did not intend expressing any opinion thereat.”
Mr. Richard A. Falk has expressed the view that the
question, ‘whether the General Assembly succeeded to the
role of the League....was settled affirmatively by the L. C. J.
in its unanimous Advisory Opinion of 1950 and never subse-
quently contradicted. Even if this line of reasoning is accepted,
South Africa can emphasize that it is not bound by I. C.J.
determinations that are set forth in an Advisory Opinion,”?

2. Whether the Mandate was deemed to be a Contract or an
International Institution?

1950 Advisory Opinion
Separate opinion

SIR ARNOLD McNAIR
... the Mandate created a status for South West
Africa. This fact is important in assessing the effect of
the dissolution of the League. This status valid in rem
supplies the element of permanence which would enable
the legal condition of the Territory to survive the disap-
pearance of the League, even if there were no surviving
obligations between the Union and other former Members
of the League. ‘Real’ rights created by an international
agreement have a greater degree of permanence than
personal rights, . . .

9 In his article on “The South West Africa Cases"”, International Orga-
nisation, Vol. XXI, No. |, Winter 1967, at p. 18.

10 International Status of South West Africa, Advisory Opinion, 1.C..J.
Reports 1950, pp. 156-157.
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1966 Judgment

Separate opinion
JUDGE VAN WYK

; : ot
«The possibility of the dissolution of the L.cague ’
was not contemplated at the umé¢, an
¢ bzen any agreement 0T
pen to the Mandate 1n

some future date
there would, therefore, not hav
intention as to what would hap

such an event...

U i ; =
The probability is that their intention W ould ha\m
been”tilat if they, as Members of the League, we;e ;
, i idi the transfer o
i thout providing for ]
dissolve the League Wi tpre o
its powers to another organization, those provisions \'vh 1
its !
de pcnded on the existence of the League would S}ml)qu
E e to apply. In the circumstances that would obviously
ceas {

- b A
have been their intention...

Dissenting opinions
JUDGE WELLINGTON KOO

¥ [ o IA e

«These obligations constitute a fundamental feature

f the Mandates System. The dissolution of the I__eagud
X e disappearance of the Council an

of Nations and th y virtue of

Permanent Court did not terminate then.L . B. iy
Article 37 of the Statute the compulsory J““Sd'itloncmn'
Permanent Court was transferred to .the Pfettnt ) t;ilit.
In regard to the obligation of i.ntcr'nz-monal ucwx(l;lojenanyt
as embodied in the relevant provisions Of the_ '] i
and the Mandate for South Wc?t Africa, ' it ha ti,oml
virtue of the principle of severability unde‘r mlimadi"q‘-
law, remained in existence thouglll lat;nl d:,:t;\t t ;;an(;z;tis

rance of the Council and the crm'a c : ;
réegmmission of the League. It only required dif‘:‘ ‘“':;‘;gnci_
ment as envisaged in the resolution on Mandates

5 3 . 87-88,
(1 South West Africa (Secondphase) Judgment, 1966, at pp. 8
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mously adopted by the Assembly of the League of
Nations at its last meeting on 18th April 1946, inciuding
the concurrence of the Respondent.’!2

JUDGE TANAKA

“From the point of view of purely juridical forma-
lism, there is the conclusion that, so far as the Mandate is
conceived as a contract between the two parties, namely
the League of Nations on the one hand and the Manda-
tory on the other, the dissolution of the League would
produce, as a necessary consequence, the absolute
extinction of the Mandate with all its legal vincula and
that nothing remains thereafter. This is the fundamental
standpoint upon which the arguments of the Respondent
are based. This pure logicism is combined with strict
voluntarism according to which all legal consequences
attached to a juridical act are conceived as the effect of
the will or intent of the parties...”’!®

And

“The only important matter is that a **sacred trust of
civilisation” is conscientiously carried out by the
Mandatories. The Mandate, inspired by the spirit of a
“sacred trust of civilization”, once created by an interna-
tional agreement between the two parties, the League on
the one hand and the Mandatory on the other, enjoys
its perpetual objective existence. The continual existence
of the organized international community guarantees the
objectivity and perpetuity of the Mandate as an interna-
tional institution 214

And

“The recognition of the institutional side of the
Mandate beside its contractual side by the 1950 Advisory
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Opinion and the 1962 Judgment can co?{fer on ht{\eLl\/fd:e
dates System a durability beyond the life of t e etlg

and an objective existence independent of .tl.le o.r‘lgma .or
ulterior intent of the parties. This recogmtxo'n is nf)fh!ng
else but a product of a scientific method of 11'1ter.pr%tatlonf
of the Mandates System, in \\'hicb the .c0n51delat1f>nt «:n
spirit and objectives as well as social 1'e‘a1.1ty of thct. sysn:eay
play important roles. This method o't mterprﬂeta‘.lc;n =
be called sociological or teleological, in contrast with sdr‘xt
Juristic formalism. Relying on the concept of the M‘an~a 5
as an institution of a sociological nature, we lu.l\e a step
forward out of traditional conceptu?nal jurisprudence,
which would easily assert the lapse of the Mandate on

the dissolution of the League.”*?
JUDGE PADILLA NERVYO

e was ral

“The dissolution of the League was noF the f}lneh

of the principles and obligations consigned In t.lel
Covenant and the Mandate; they are alive and Wi

continue to be alive.

«The Mandate has not lapsed, but has bt:e.n, i and
will be in existence, as long as South West Africa is rr}ot
placed under {he trusteeship system by agr.ecment ‘bet\\ .cer;
the Republic of South Africa and the United Natfons ;0
until the time comes when the peoples of the Terrltory .are
able to stand by themselves under the strenuous C'Olldlthl’lS
of the world of today, or eventually become an independ-

ent State.””’®
JUDGE MBANEFO

et A "

“The Respondent in presenting its argument 1n 1962

i : id in some

did so on the assumption that the Mdn‘date did in =
form survive. 1t had to take that line because |

12 South West Africa (second phase) Judgment, 1966, at p. 235.
13 1bid., at p. 269,

14 1bid., at p. 270.

15 South West Africa (second phase) Judgment 1966, at p.276.
f 16 Ibid., at pp. 465-466.
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Mandate did survive as a treaty or convention in force,
it must also have survived in some form in an objective
or institutional sensc since the territory and the Manda-
tory are still identifiable. The existence of the Mandate
as a treaty or convention assumes its existence as an
institution. The issue might arise as to whether all the
obligations in the Mandate were enforceable but that
is a different matter. The fact is that the Mandate could
not survive as a treaty or convention without at the same
time surviving in some form as an institution...

“The Respondent in its argument against the survival
of the Mandate, in the merits stage, proceeded on the
basis that Article 6 was so essentiai to the Mandate that
if, because of the dissolution of the League, it ceased
to have any effect, then its disappearance would involve
the demise of the Mandate as a whole;-—it would carry to
its grave all the other obligations which legally would have
survival of the Mandate. The distinction between the
survival of the Mandate as an institution and its survival
as a treaty or convention is drawn only in the sense of
showing that the Mandate could survive as an institu-
tion—as an embodiment of real right—even though the
treaty creating it could have come to an end. But the
converse has not been shown to be the case, namely that
it could survive as a treaty without at the same time surv-
iving objectively. 1f the Mandate survived as a treaty or
an institution, what survived are the rights and obliga-
tions created by the treaty. So that the finding of the
Court that the Mandate survived as a treaty or conven-
tion in force carries with it the implication that the Man-
date might have survived also in an objective or institu-
tional sense. 1t means that the rights and obligations
created by the Mandate remained enforceable at law.”!?

17 South West Africa (second phase) Judgment, 1966, at p. 498.
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Comments

Judge van Wyk has expresscd the view that the z?u.thors of
the Mandates System did not contemplate the possibility of the
dissolution of the League, and that had they cotemplated its
dissolution without providing for the transfer of its powers to
another organization, their intention would have been to pro-
vide that the provisions dependent “on the existence of the
League would simply cease to apply.”

Judge Tanaka pointed out that the Respondent has argued
that the Mandate was a contract between the League and the
Mandatory and that censequently the dissolution of the League
resulted in “the absolute extinction of the Mandate.” This was
regarded by Judge Tanaka to be a point of view of purley
juridical formalism™ “‘combined with strict voluntarism accor-
ding to which all legal consequences attached to a juridical act
are conceived as the effect of the will or intent of the parties.”
In the words of the Judge Mbanefo, Respondent’s contention
was that the League’s “‘disappearance would involve the demise
of the Mandate as a whole - it would carry to its grave all
the other obligations which legally would have survived with
the Mandate.” According to Justice M. Hidayatullah'® of the
Supreme Court of India, the Court in its 1962 Judgment re-
garded the Mandate to be an international agreement, and t}}at
Judge Spiropoulous, Judge Basdenant, Sir Gerald Fitzmaurice
and Judge Spender, in their dissenting opinions to the 1962 Judg-
ment did not regard it so, as merely an instrument issued by
the League Council in the exercise of its executive pOWers.
This plea, according to Justice Hidayatullah was “intended to
cut across the question of “consent” deductable from that
Article (37 of the Statute) and Article 7 of the Mandate rf:ad
together.” He also pointed out that according to Judge Spiro-
poulous, the Mandate as a treaty could not have survived the
collapse of the League.?

18 In his book on The South West Africa Case at p. 68.
19 1bid., at p. 29.




T R

180

Sir Arnold McNair, in his separate opinion to the 1950
Advisory Opinion, distinguished between the “real™ rights
and “personal rights’” created by an international agreement
or treaty and was of the view that the former ‘“have a greater
degree of performance than™ the latter. Judge Wellington
Koo, in his dissenting opinion to the 1966 Judgment, expressed
the view that the disappearance of the League did not termi-
nate the obligations which constituted a fundamental feature of
the Mandates System.” Such obligations, including “the
obligation of international accountability’’, remained intact “by
virtue of the principle of severability under international law.”
Justice Hidayatullah points out that “Judge Jessup in a learned
discussion proved that the Mandate was a treaty or convention.
He found no difference between the two. He considered the
principle of severability of treaties particularly in multipartite
treaties, and held that the Mandate survived and was operable
even if certain parts of the Resolution were inoperable,” 2°
that “an international obligation remained valid so long as
there was no cause for its extinction and that the extinction
could not be preserved.””® Judge Padilla Nervo was of the
view that the Mandate and its principles and obligations would
remain in existence until the purpose behind the “sacred
trust” was fulfilled, which would be achieved only “when the
peoples of the Territory are able to stand by themselves under
the strenuous conditions of the world of today, or eventually
become an independent State.”

According to Lord McNair the Mandate created for the
territory, an international status, which was “valid in rem” and
which supplies the element of permanence unaffected by the
disappearance of the League. Judge Tanaka and Judge Mba-
nefo regarded the Mandate to be an international institution,
which though created by a treaty, ‘“‘enjoys its perpetual objec-
tive existence.” Judge Tanaka regarded the continual exis-

20 lbid., at p. 28.
21 Ibid., at pp. 58-59.

181

tence of the organized international community as guaranteeing
«{he objectivity and perpetuity of the Mandate as an intcrna-
tional institution™. According to him, the Court, in 1950 and
1962, came to recognize the institutional aspect of the Mandate
besides its contractual aspect on the basis of a scientific (which
may also be called to be sociological or teleological method of)
interpretation of the Mandates System, while taking into con-
sideration the spirit, objectives, and the social reality of the
system ; such recognition gave to the “system a durability
beyond the life of the League and an objective existence inde-
pendent of the original or ulterior intent of the parties.”
According to Judge Mbanefo, the Mandate could not survive
as a treaty without at the same time surviving as an
institution.  “The distinction between the survival of the
Mandate as an institution and its survival as a treaty
or convention is drawn only in the sense of showing
that the Mandate could survive as an institution—as an embodi-
ment of real rights—even though the treaty creating it could
have come to an end.”

3. Other bases of the controversy
1950 Adyisory Opinion

“The necessity for supervision continues to exist
despite the disappearance of the supervisory organ under
the Mandates System. It cannot be admitted that the
obligation to submit to supervision has disappeared merely
because the supervisory organ has ceased to exist, when
the United Nations has another international organ per-
forming similar, though not identical, supervisory func-

93

tions. "2

22 International Status of Somh West Africa, Advisory Opinion, LE.J,
Reports 1950, at p.
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1966 Judgment

“It may also be urged that the Court would be
entitled to make good an omission resulting from the
failure of these concerned to foresee what might happen,
and to have regard to what it may be presumed the
framers of the Mandate would have wished or would even
have made express provision for, had they had advance
knowledge of what was to occur. The Court cannot
however presume what the wishes and intentions of those
concerned would have been in anticipation of events that
were neither foreseen nor foreseeable ; and even if it could,
it would certainly not be possible to make the assump-
tions in effect contended by the Applicants as to what
those intentions were.”

Separate opinion

JUDGE VAN WYK

“The fallacies in reasoning along the line of the so-
called “organized international community’ with the ob-
ject of establishing a contention that the Mandate instru-
ment embodied an implied term such as aforestated, are
legion. Tt disregards firstly the fact that, although the
expression ‘‘organized international community” and the
other expressions mentioned may in certain contexts serve
some useful purpose as being descriptive of a collectivity
of States, they have no legal significance whatever.........
Furthermore, the reasoning in question either disregards
the legal principle that a party cannot be bound by a
suggested term to which it did not agree, or it disregards
that fact that the Respondent agreed to the supervision of
a particular body only, viz., the Council of the League......
It entirely disregards the important differences between
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the League and the United Nations, particularly the pro-
cedural provisions relating to the functioning of their
organs...The truth is that the authors of the mandates
system did not contemplate the possibility that the League
would cease to constitute or represent what in a sense
may be regarded as the “organized international com-
munity”......... and the question whether the League’s
functions would be transferred to some future organiza-
tion constituting or representing what could then be des-
cribed as the “organized international community”...did
therefore not arise...... s

And

B The principle of effectiveness can never be di-
vorced from the basic object of interpretation, viz., to
find the true common intention of the parties, and it can-
not operate to give an agreement a higher degree of effici-
ency than was intended by the parties. It cannot, there-
fore, be invoked to justify a result which is not in har-
mony with the intention of the parties as expressed by
words used by them, read in the light of the surrounding
circumstances and other evidence.’'®

And

G o Throughout its (1950) opinion the Court pur-
perted to be searching for the common intention of the
parties to the Covenant, the Mandate and the Charter......
that “the international supervision” of the administration
of the mandated territories should continue after the dis-
solution of the League...If the Court did not find such a
common intention, the only alternative is that it must
have decided to legislate, which would mean that it ex-
ceeds its authority...... e

24 South West Africa (second phase) Judgment, 1966, at pp. 88-89.
25 Ibid., at p. 126.
26 Ibid., at p. 128,

e~

23 South West Africa (second phase) Judgment, 1966, at pp, 48-49.




